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CHAPTER  X— INTERSTATE 
COMMERCE  COMMISSION 

SUftCHAPTER  B— PRACTICE  AND  PROCEDURE 

[Ex  Parte  No.  338] 

PART  1109— REQUIREMENTS  AND 
PROCEDURES  RELATING  TO  RAIL¬ 
ROAD  REVITALIZATION  AND  REG¬ 
ULATORY  REFORM  ACT  OF  1976 

Standards  and  Procedures  for  the  Es¬ 
tablishment  of  Adequate  Railroad 
Revenue  Levels 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION;  Pinal  rule. 

SUMMARY:  The  Commission  is 
adopting  modifications  to  its  regula¬ 
tions  for  the  determination  of  ade¬ 
quate  rail  revenue  levels.  The  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976  requires  the  Commission 
to  assist  the  rail  carriers  in  determin¬ 
ing  adequate  rail  revenue  levels.  The 
adopted  regulations  provide  the  proce¬ 
dures  to  be  followed  in  handling  pro¬ 
ceedings  determining  adequate  rail 
revenue  levels. 

EFFECTIVE  DATE:  June  7,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT:  I 

Janice  M.  Rosenak,  202-275-7693  or 
Harvey  Gobetz.  202-275-7656. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  the  adoption  of  a  final  rule 
in  this  proceeding  was  published  in 
the  Federal  Register  on  February  10, 
1978  (43  FR  5386). 

Upon  considering  appeals,  the  Com¬ 
mission  has  issued  a  decision  making 
certain  modifications  in  the  adopted 
rule.  The  primary  effects  of  these 
modifications  are  to  (1)  require  a  fair 
rate  of  return  analysis  by  individual 
carrier  and  district  as  well  as  on  a  na¬ 
tional  basis;  (2)  add  a  requirement  for 
evidence  on  productivity;  (3)  allow 
submission  of  evidence  from  other  in¬ 
terested  persons  by  August  10  of  each 
year,  rather  than  July  30;  (4)  permit 
the  Commission  to  authorize  a  depar¬ 
ture  from  the  regulation’s  evidentiary 
requirements  or  procedural  schedule 
where  warranted;  and  (5)  revis**  Sched¬ 
ule  A  of  the  regulation  to  con-orm  its 
evidentiary  requirements  more  closely 
to  the  conclusions  of  the  Commission’s 
decision. 

Set  forth  below  is  the  revised  regula¬ 
tion  (except  schedules  I  and  J,  which 
are  unchanged).  Concurrently  with 
the  issuance  of  this  notice  of  amended 
rule,  the  Commission  is  also  issuing  a 
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notice  instituting  a  revenue  adequacy 
proceeding. 

Issued  at  Washington,  D.C.,  June  6, 
1978. 

By  the  Commission,  Chairman 
O’Neal,  Vice  Chairman  Christian, 
Commissioners  Murphy,  Brown,  Staf¬ 
ford,  Gresham,  and  Clapp.  Commis¬ 
sioner  Murphy  concurring  in  part  and 
dissenting  in  part.  Commissioner  Staf¬ 
ford  would  make  the  filing  of  a  fair 
rate  of  return  analysis  optional. 

(Authority:  49  U.S.C.  lSa(4).) 

H.  G.  Homme,  Jr., 
Acting  Secretary. 

Accordingly,  the  text  of  49  CFR 
1109.25  and  its  schedule  A  are  revised 
to  read  as  set  forth  below.  (Schedules 
I  and  J  are  imchanged.) 

§  1109.25  Standards  and  procedures  for 
the  establishment  of  adequate  railroad 
revenue  levels. 

In  order  to  assist  the  Nation’s  rail¬ 
roads  in  attaining  adequate  revenue 
levels,  within  the  meaning  of  section 
15a(4)  of  the  Interstate  Commerce  Act 
(49  U.S.C.  15a(4)),  the  Commission  will 
observe  the  following  standards  and 
procedures. 

(a)  Standards.  (1)  The  revenue  ade¬ 
quacy  of  the  Nation’s  railroads  on  a 
composite  level  shall  be  judged  in  ac¬ 
cordance  with  the  criteria  of  section 
15a(4)  and  upon  consideration  of  all 
pertinent  financial  indicators,  includ¬ 
ing  a  rate  of  return  on  net  investment 
equal  to  the  cost  of  capital,  other  fi¬ 
nancial  ratios,  and  the  flow  of  funds. 

(2)  The  revenue  adequacy  of  an  indi¬ 
vidual  carrier  shall  be  determined  in 
accordance  with  the  criteria  of  section 
15a(4).  upon  consideration  of  all  perti¬ 
nent  financial  indicators  and  other 
evidence  as  to  ability  to  make  needed 
investment. 

(3)  The  need  for  revenue  adequacy 
will  be  taken  into  account  and  regard¬ 
ed  as  a  highly  important  factor  both 
in  general  rate  increase  proceedings 
and  in  individual  rate  proceedings. 

(b)  Procedures.  Each  year,  the  Com¬ 
mission  shall  make  a  determination  of 
revenue  adequacy  for  the  Class  I  rail¬ 
roads  as  a  national  composite,  as  a  dis¬ 
trict  composite,  and  individually,  ac¬ 
cording  to  the  following  procedures: 

(1)  On  or  before  April  30  of  each 
year,  the  Commission  shall  issue  a 
notice  announcing  that  a  revenue  ade¬ 
quacy  proceeding  is  to  be  conducted. 
'The  notice  shall  state  that  the  Na¬ 
tion’s  Class  I  railroads  are  respondents 
in  the  proceeding,  and  shall  provide 
for  the  submission  by  interested  per¬ 
sons  of  notices  of  intent  to  participate. 
A  press  release  describing  the  notice 
shall  be  issued,  and  the  notice  shall  be 
published  in  the  Federal  Register. 

(2)  By  May  31  of  each  year,  the 
Commission  shall  issue  a  list  of  all  per¬ 
sons  who  have  indicated  an  intent  to 
participate,  and  shall  serve  the  list  on 


the  railroads  and  on  all  listed  partici¬ 
pants.  Each  of  the  filings  and  is¬ 
suances  set  forth  in  the  following 
paragraphs  of  this  subsection  (b)  shall 
be  served  on  the  railroads  and  on  each 
listed  participant. 

(3)  On  or  before  June  30  of  each 
year,  the  Commission  shall  publish  a 
funds  flow  projection  for  comment  by 
participants. 

(4)  By  June  30  of  each  year,  all  Class 
I  railroads  individually  and  jointly,  as 
appropriate,  shall  file  verified  state¬ 
ments  containing  data  consistent  with 
the  following  requirements.  For  the 
purposes  of  this  rule,  the  revenue  re¬ 
quirements  used  to  determine  whether 
a  carrier  is  a  Class  I  line-haul  railroad, 
will  include  only  freight  service  rev¬ 
enues. 

(i)  Schedules  A.  I,  and  J,  as  set  forth 
and  explained  at  the  end  of  this  sec¬ 
tion.  In  addition,  data  on  transactions 
with  affiliates  shall  be  submitted  as 
follows:  Each  railroad  shall  submit  de¬ 
tails  of  transactions  with  its  parent, 
subsidiary,  or  affiliated  companies  in 
each  of  the  last  3  calendar  years  as  fol¬ 
lows:  (A)  Advances,  whether  in  cash  or 
property;  (B)  encumbrances  of  rail¬ 
road  assets  or  the  assets  of  a  parent, 
and  affiliate,  or  subsidiary  for  noncar¬ 
rier  purposes;  and  (C)  any  other  mone¬ 
tary  or  property  transactions,  includ¬ 
ing  the  payment  and  receipt  of  divi¬ 
dends.  Normal  transactions,  such  as 
interline  settlements,  and  any  other 
considered  necessary  to  and  normally 
considered  in  the  course  of  railroad 
business,  need  not  be  reported  for  the 
purpose  of  this  particular  section. 
After  the  initial  submission  of  data 
based  on  the  preceding  three  calendar 
years,  the  carriers  are  required  only  to 
report  data  based  on  the  immediately 
preceding  calendar  year. 

(ii)  A  cost  of  capital  study  sufficient 
to  support  the  findings  described  in 
paragraph  (b)(7)(iii)  of  this  section. 

(iii)  A  fair  rate  of  return  analysis  by 
individual  Class  I  railroad,  and  on  a 
district  and  national  basis. 

(iv)  A  statement  of  adequate  revenue 
levels  based  on  (A)  traffic  volume  and 
expenses  in  the  prior  calendar  year, 
and  (B)  estimated  traffic  volume  and 
expenses  for  the  current  year  based  on 
the  latest  available  information. 

(V)  Evidence  of  each  carrier’s  most 
recent  bond  ratings  and,  in  the  initial 
submission,  of  ratings  during  the  pre¬ 
ceding  three  calendar  years. 

(vi)  Evidence  of  present  productivity 
levels  in  comparison  with  past  levels, 
accompanied  by  discussions  of  factors 
believed  responsible  for  changes. 

(vii)  Such  other  evidence  as  they 
desire  to  present  pertaining  to  the 
stwdards  set  forth  in  this  regulation. 
Ail  underlying  data  used  in  prepara¬ 
tion  of  the  material  outlined  above 
shall  be  made  available  for  inspection 
upon  reasonable  request  in  writing, 
and  shall  be  furnished  by  the  railroads 
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to  the  Commission  upon  request.  Offi-  funds  flow  projections.  each  class  I  railroad,  and  for  the  dis- 

cial  notice  will  be  taken  of  all  the  rail-  (7)  By  October  31  of  each  year,  the  trict  and  national  composites, 
roads’  annual  and  quarterly  reports  on  Commission  will  issue  a  decision  set-  (B)  The  cost  of  new  debt  for  a  select- 
file  with  the  Commission.  ting  forth  the  following  findings:  ed  group  of  railroads. 

(5)  By  August  10  of  each  year,  other  (i)  An  adequate  revenue  level  for  the  (C)  The  cost  of  equity  capital  based 

interested  parties  mar  file  reply  state-  Nation’s  railroads  as  a  whole  and  for  on  market  value  studies  of  a  selected 

ments,  including  evidence  and  argu-  each  of  the  three  districts,  stated  as  a  group  of  railroads. 

ments  pertinent  to  the  standards  set  percentage  return  on  net  investment.  (D)  The  cost  of  equity  capital  indi- 
forth  in  this  regulation,  and  their  (ii)  A  determination  (with  explana-  cated  by  studies  of  comparable  earn- 

comments,  if  any.  on  the  Commission’s  tion)  for  each  class  I  railroad  as  to  ings. 

funds  flow  projections.  .  whether  its  existing  revenue  is  ade-  (8)  Departure  from  the  evidentiary 

(6)  By  August  31  of  each  year,  rebut-  quate  or  inadequate?  requirements  and  procedural  schedule 

tal  to  the  reply  statements  may  be  (iii)  A  determination  of  the  follow-  set  forth  in  this  regulation  may  be  au- 

filed  by  the  railroads,  including  their  ing  cost  of  capital  items:  thorized  by  the  Commission  where 

comments,  if  any,  on  the  Commission’s  (A)  The  cost  of  embedded  debt  for  warranted. 


Schedule  A.— Selected  financial  data  (dollars  in  thousands) 


Line  ' 

Item 

Source* 

Calendar  year 

Calendar  year 

Calendar  year 

No. 

19 - 

19 - 

19 - 

(a) 

(b) 

(c) 

(d) 

(e) 

1.  Net  income .  A.  R.  Sch.  210  (after  account  592) 

2.  Depreciation  and  retire-  A.  R.  Sch.  412.  total  col.  (b)-i-col.  (c). 


ments— road. 

3.  Depreciation  and  retire-  A.  R.  Sch.  415.  L.  40,  cols.  <c)-t-(d) . - . 

ments — equipment. 

4.  Long-term  debt  due  within  A.  R.  Sch.  200.  account  764 . 

1  yr. 

5.  Long-term  debt  due  after  1  A.  R.  Sch.  200,  total  of  accounts  765,  767.  766,  766.5,  768,  769,  770.1,  and 


yr.  770.2. 

6 . do* .  SeeL.5 . . 

7.  Income  available  for  fixed  A.  R.  Sch.  210  (after  account  553) . . 

charges.  , 

8.  Fixed  and  contingent  A.  R.  Sch.  210,  total  of  accounts  546  (a)  and  (b),  547,  548,  and  546(c). 
charges. 


9.  Railway  operating  expenses.  A.  R.  Sch.  210,  account  531 . . 

10.  Railway  operating  revenues.  A.  R.  Sch.  210,  account  501 . 

lla.  Net  revenue  from  railway  A.  R.  Sch.  210  (after  account  531) . 

operations. 

llb.  Income  taxes  on  ordinary  A.  R.  Sch.  210.  account  556 . 

income. 

llc.  Provision  for  deferred  A.  R.  Sch.  210,  account  557 . 

income  taxes. 

lid.  Income  from  lease  of  road  A.  R.  Sch.  210,  footnote . 

and  equipment. 

lie.  Rent  for  leased  roads  and  . do . 

equipment. 

Ilf.  Net  railway  operating  L.  lla-L.  Ilb-L.  llc-L.  Ild  f  L.  lie . 

income. 

12a.  Decrease  in  tax  accrual  A.  R.  Sch.  450,  L.  11  or  12(5) . 

from  investment  tax  credit. 

12b.  Net  railway  operating  L.  llf-L.  12a . 

income  (less  investment  tax 
credit). 

13.  '  Equity  in  earnings  (losses)  A.  R.  Sch.  210.  income  from  affiliated  companies:  dividends -i- equity  in  un- 

of  affiliated  companies.  distributed  earnings  (after  account  519). 

14.  Total  current  assets .  A.  R.  Sch.  200  (after  account  713) . 

15.  Total  current  liabilities .  A.  R.  Sch.  200  (after  account  764) . 

16.  Stockholders'  equity _ _ _  A.  R.  Sch.  200,  net  stockholders'  equity  (after  account  798.5) . 

17 . do.* .  SeeL.  16 . v. . 

18.  Cash  dividends  paid .  A.  R.  Sch.  220.  L.  ll-i-L.  12 . 

19.  Release  of  premiums  on  A.  R.  Sch.  210,  account  517 . 

funded  debt. 

20a.  Working  capital .  Rail  form  A  formula  (attach  computation)  * . 

20b.  Net  road  and  equipment .  A.  R.  Sch.  200  (after  account  736) . 

20c.  Interest  during  construction  A.  R.  Sch.  330  and  330A.  L.  44 . 

20d.  Other  elements  of  Invest-  Account  80  (debits  only) . 

ment  (debits). 

20e.  Net  investment  in  railroad  L.  20a-fL.  20b-L.  20c-L.  20d . 

property. 

20f.  Accumulated  deferred  income  A.  R.  Sch.  200,  account  786 . 

tax  credits. 

20g.  Net  investment  in  railroad  L.  20e-L.  20f . 

property  (less  deferred  taxes). 

21a.  Net  investment  in  railroad  See  L.  20e . . . 

property  *. 

21b.  Net  investment  in  railroad  SeeL.20g . . . 

property  (less  deferred 


taxes)*. 

22.  Current  ratio .  L.  14-i-L.  15 

23.  Dividend  pay-out  ratio L.  18-t-L.  1 .. 


24a.  Rate  of  return  on  net  in-  L.  llf-i-L.  21a. 

vestment  in  railroad  property. 

24b.  Rate  of  return  on  net  in-  L.  12b-:-L.  21b 
vestment  in  railroad  property 
(adjusted  for  tax  treatment). 


FEDERAL  REGISTER,  VOL  43,  NO.  115— WEDNESDAY,  JUNE  14,  1978 


25776 


RULES  AND  REGULATIONS 


ScHEDUtx  A.— Selected  financial  data  (doUan  in  t/iotuand<)— Continued 


Line 

Item 

Source' 

Calendar  year 

Calendar  year 

Calendar  year 

No. 

19 - 

19 - 

19 - 

(a) 

(b) 

(c) 

(d) 

(e) 

25.  Rate  of  return  on  stock-  L.  1-i-li.  17 . 

holders'  equity. 

26.  Cash  flow .  l£.  1  through  3-(-L.  llc-L.  13.... 

27.  Throw  off  to  debt  ratio,  cur-  L.  26-rL.  4 . . 

rent  maturities. 

28.  Capital  structure  ratio .  L.  S-^CL.  S-t-L.  16) . . 

29.  Rate  of  return  on  total  cap-  (L.  1-i-L.  8-L.  19)-i-(L.  6-»-L.  17). 
italization. 

30.  Fixed  and  contingent  L.7-i-L.8 . . 

charge  coverage  (times). 

31.  Ratio  railway  operating  ex-  L.  9-i-L.  10 . 

penses  (includes  net  rents)  to* 

railway  operating  revenue. 


'Annual  report  sources  refer  to  1978  proposed  Annual  Report  Form  R-1.  See  No.  36275,  Revision  to  the  Annual  Report  Forms  for  Class  I  and  Class  II  Rail¬ 
roads  (notice  of  proposed  rulemaking  served  January  3, 1978).  For  years  subsequent  to  1978,  use  the  (wmparable  annual  report  sources.  For  years  prior  to  1978,  see 
Conversion  Table  for  Schedule  A. 

'Show  average  of  beginning  and  end-of-year  figures. 

'Forms  for  the  computation  of  working  capitsil  may  be  obtained  from  the  section  of  cost  and  valuation  of  the  Commission's  bureau  of  accounts. 


Schedule  A 

Purpose:  The  purpose  of  Schedule  A  is  to 
provide  key  data  and  ratios  for  judging  the 
financial  posture  of  the  individual  railroads 
and  groups  of  railroads. 

Instructions:  Schedule  A  should  report  fi¬ 
nancial  data  for  class  I  carriers  only.  A  sepa¬ 
rate  Schedule  A  must  be  prepared  for  the 
following: 


(1)  Each  individual  class  I  carrier, 

(2)  Composite  district  class  I  carriers,  and 

(3)  Composite  nationwide  class  I  carriers. 

Time  frame  requirements: 

Column  c— The  data  reported  in  column  c 
should  be  based  on  the  3d  calendar  year 
preceding  the  filing  of  the  involved  sched¬ 
ule. 

Column  d— The  data  reported  in  column  d 
should  be  based  on  the  2d  calendar  year 


preceding  the  filing  of  the  involved  sched¬ 
ule. 

Column  e— The  data  reported  in  column  e 
should  be  based  on  the  c^endar  year  imme¬ 
diately  preceding  the  filing  of  the  involved 
schedule. 

Note.— After  the  initial  submission  of  data 
for  Schedule  A,  the  carriers  are  required  to 
report  only  column  e  data. 


Schedule  A  Conversion  Table.— Data  sources  for  1977  and  previous  years 


Line  Schedule  A— Item  System  of  accounts  effective  Jan.  1,  1978.— Source;  proposed  1978  A.R.  form  System  of  accounts  prior  to  Jan.  1, 1978.— 

No.  R-1  Comparable  data  from  1977  annual  report.  R-1 


1.  Net  income . 

2.  Depreciation  and  retire¬ 
ments— road. 

3.  Depreciation  and  retire¬ 
ments— equipment. 

4.  Long-term  debt  due  within 
1  yr. 

5.  Long-term  debt  due  after  1 
yr. 

6.  Long-term  debt  due  after  1 
yr  (average  beginning  and  end 
of  year). 

7.  Income  available  for  fixed 
charges. 

8.  Fixed  and  contingent 
charges. 

9.  Railway  operating  expenses. 

10.  Railway  operating  revenues. 

11a.  Net  revenue  from  railway 

operations. 

lib.  Income  taxes  on  ordinary 

income. 

11c.  ITovision  for  deferred 

income  taxes. 

lid.  Income  from  lease  of  road 
and  equipment. 

lie.  Rent  for  leased  roads  and 
equipment 

Ilf.  Net  railway  operating 

income. 

12a.  Decrease  in  tax  accrual 

from  investment  tax  credit. 

12b.  Net  railway  operating 

income  (less  investment  tax 
credit). 

13.  Equity  in  earnings  (losses) 
of  affiliated  companies. 

14.  Total  current  assets . 

15.  Total  current  liabilities . 

16.  Stockholders'  equity _ 

17.  Stockholders'  equity  (aver¬ 
age  beginning  and  end  of 
year). 


A.R.  Sch.  210  (after  acxount  592) .  AR.  Sch.  300,  L.  69,  col.  (b). 

AJl.  Sch.  412,  total  col.  (b)-i-col.  (c) .  AR.  Sch.  320,  L.  47■^L.  48-f  L.  68.  col.  (b). 

AR.  Sch.  415,  L.  40.  cols,  (c)-i-(d) .  AR.  Sch.  320,  L.  81-^L.  82.  col.  (b). 

A.R.  Sch.  200,  account  764 .  A.R.  Sch.  200,  L.  65. 

AR.  Sch.  200,  total  of  accounts  765,  767,  766,  766.5,  768,  769,  770.1  and  AR.  Sch.  200,  L.  74. 

770.2. 

See  L.  5 .  See  L.  5,  above. 

A.R.  Sch.  210  (after  account  553) .  A.R.  Sch.  300,  L.  48-L.  49-fL.  5  (account 

533)-i-Sch.  350,  total  income  taxes,  L.  59. 

A.R.  Sch.  210,  total  of  accounts  546  (a)  and  (b).  547,  548,  and  546(c) _  A.R.  Sch.  300,  L.  54-L.  49-f  U  56. 

A.R.  Sch.  210,  account  531 .  A.R.  Sch.  300,  L.  2-L.  13-^L.  20-L.  24-^L. 

49-f  (Sch.  350  L.  64-L.  59). 

A.R.  Sch.  210,  account  501 .  A.R.  Sch.  300,  L.  1. 

AR.  Sch.  210  (after  account  531) .  Not  needed. 

A.R.  Sch.  210,  account  556 .  Do. 

A.R.  Sch.  210.  account  557 .  A.R.  Sch.  300,  L.  5. 

A.R.  Sch.  210,  footnote .  Not  needed. 

. do .  Do. 

L.  lla-L.  llb-L.  llc-Lulld-t-L.  lie .  AR.  Sch.  300,  L.  22. 

AR.  Sch.  450,  L.  11  or  12(5) .  AR.  Sch.  350,  pt.  C.  L.  20  or  26. 

L.  llf-L.  12a .  L.  llf-L.  12a.  above. 

A.R.  Sch.  210,  Income  from  affiliated  companies:  dividends -t-equiiiy  in  un-  A.R.  Sch.  300,  L.  36. 
distributed  earnings  (after  account  519). 

AR.  Sch.  200  (after  account  713) .  AR.  Sch.  200,  L.  16. 

AR.  Sch.  200  (after  account  764) .  A.R.  Sch.  200,  L.  64-fL.  65. 

AR.  Sch.  200,  net  stockholders'  equity  (after  account  798.5) .  A.R.  Sch.  200.  L.  99. 

See  L.  16 .  See  L.  16,  above. 
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ScHXDUU  A  CoNVKRSiON  TABLE.— Doto  sourccafor  1977  and  previous  years  —Continued 


Line 

No. 

Schedule  A— Item 

System  of  accounts  effective  Jan.  1. 1078.— Source:  proposed  1978  AR.  form 
R-1 

System  of  accotmts  prior  to  Jan.  1. 1978.— 
Comparable  data  from  1077  annual  report.  R-1 

18. 

A.R.  Sch.  220.  L.  11 +L.  12 . 

AR.  Sch.  305,  L.  11. 

AR.  Sch.  300,  L.  31. 

19. 

Release  of  premiums  on 
funded  debt. 

20a. 

20b. 

A.R.  Sch.  200,  L.  41. 

20c. 

A.R.  Sch.  330  and  330A.  L.  44 . . . . . 

A.R.  Sch.  211,  L.  46. 

20d. 

20e. 

ment  (debits). 

L.  20a4.I..  20b-I,.  20n-l,.  20d . 

20f. 

property. 

A.R.  Sch.  200,  L.  82. 

20g. 

21a. 

Income  tax  credits. 

Net  Investment  in  railroad 
property  (less  deferred  taxes). 

L.  20e-L.  20f . 

L.  20e-l,.  20f,  above. 

See  L.  20e,  above. 

See  L.  20g,  above . 

21b. 

property  (average  beginning 
and  end  of  year). 

Net  investment  in  railroad 

See  L.  20g . 

property  (less  deferred  taxes) 
(average  beginning  and  end  of 
year). 


COBfMISSIONER  MURPHY  (CONCURRING  IN 
Part,  Dissenting  in  Part) 


While  the  modifications  to  the  regulations 
adopted  in  the  prior  report,  Ex  Parte  No. 
338,  served  February  3,  1978,  do  mark  an  im¬ 
provement.  I  am  still  seriously  concerned 
with  the  effect  of  the  yearly  determination 
of  revenue  need  in  a  separate  proceeding  on 
the  small  shipper. 

The  regulations  provide  that:  (3)  The 
need  for  revenue  adequacy  will  be  taken 
into  aixount  and  regarded  as  a  “highly  im¬ 
portant  factor”  both  in  general  rate  in¬ 
crease  proceedings  and  in  individual  rate 
proceedings  (my  emphasis). 

It  is  axiomatic  that  failure  to  participate 


in  the  yearly  “Adequacy  of  Railroad  Reve¬ 
nue”  proceeding  may  well  be  held  as  a 
waiver  of  any  objections  to  the  results 
thereof  in  a  subsequent  rate  proceeding 
before  the  Commission  or  other  forum.  And 
it  is  clear  beyond  argument  that  the  actual 
participants  in  the  revenue  adequacy  pro¬ 
ceeding  cannot  be  regarded  as  surrogates  of 
individual  shippers. 

Section  15a(4)  of  the  Interstate  Commerce 
Act,  as  amended,  requires  respondents  to 
present  evidence  of  “honest,  economical, 
and  efficient  management.”  The  majority, 
as  an  interim  measure,  now  proposes  to  re-‘ 
quire  respondents  to  submit  evidence  of 
present  productivity  levels  in  comparison 
with  past  levels.  A  more  immediate  and 
potent  requirement  would  be  a  comparison 


of  the  past,  present,  and  projected  bad  order 
ratios.  A  reduction  in  the  bad  order  ratio 
would  instantly  increase  the  available 
freight  car  supply  in  this  period  of  severe 
car  shortages. 

Although  the  majority  suggests  that  it 
will  exercise  restraint  in  suspending  a  pro¬ 
posed  rate  if  it  is  below  a  specified  i  ate/vari¬ 
able  cost  figure,  I  find  no  such  authority  in 
the  Act  which  would  guarantee  respondents 
virtual  immunity  in  establishing  rates.  And. 
accordingly,  I  specifically  disavow  any  such 
guarantees. 

To  the  extent  that  the  views  stated  above 
do  not  correspond  with  the  majority’s  deci¬ 
sion,  I  respectfully  dissent  from  the  latter. 

[FR  Doc.  78-16257  Filed  6-8-78;  10:36  am] 
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[7035-01] 

INTERSTATE  COMMERCE 
COMMISSION 

[Ebc  Parte  No.  353] 

ADEQUACY  OF  TMUtOAO  REVENUE 
1978  Determination 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Notice  of  institution  of  reve¬ 
nue  adequacy  proceeding. 

SUMMARY:  In  accordance  with  the 
Commission’s  regulations,  a  proceed¬ 
ing  will  be  conducted  to  make  a  cur¬ 
rent  determination  of  adequate  rail¬ 
road  revenue  levels. 

DATES:  Notices  of  intent  to  partici¬ 
pate  due  June  20,  1978;  Commission 
funds  flow  projection  to  be  issued  July 
10,  1978;  Statements  of  railroads  due 
July  10,  1978;  Statements  of  other  in¬ 
terested  parties  due  September  10, 
1978;  Rebuttal  statements  of  railroads 
due  September  30,  1978;  and  Commis¬ 
sion  decision  to  be  issued  November 
30, 1978. 

ADDRESSES:  Send  notices  of  intent 
to  participate  to: 

Office  of  Proceedings,  Room  5342,  Inter¬ 
state  Commerce  Commission,  Washington, 
D.C.  20423. 

Send  other  statements  to: 

Secretary,  Interstate  Commerce  Commis¬ 
sion,  Washington,  D.C.  20423. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Janice  M.  Rosenak,  202-275-7693  or 
Harvey  Gobetz,  202-275-7656. 

SUPPLEMENTARY  INFORMATION: 
Section  1109.25  of  the  Commission’s 
regulations  (49  CFR  1109.25)  provides 
that  a  yearly  proceeding  shall  be  con¬ 
ducted  for  the  determination  of  ade¬ 
quate  railroad  revenue  levels.  This  reg- 


NOTICES 

ulation  was  adopted  in  Ex  Parte  No. 
338,  Standards  and  Procedures  for  the 
Establishment  of  Adequate  Railroad 

Revenue  Levels,  -  ICC - (served 

February  3,  1978),  and  modified  in  a 
subsequent  decision  on  appeal  in  the 

same  proceeding, - ICC - (served 

concurrently  with  this  notice). 

Under  section  1109.25,  this  notice  is 
being  issued  to  announce  the  institu¬ 
tion  of  a  proceeding  for  the  determina¬ 
tion  of  adequate  railroad  revenue 
levels.  As  provided  in  the  regulation, 
the  Nation’s  Class  I  railroads  are  re¬ 
spondents  in  the  proceeding. 

Any  person  intending  to  participate 
in  the  proceeding  shall,  on  or  before 
June  20,  1978,  file  an  original  and  one 
copy  of  a  notice  of  intent  to  partici¬ 
pate.  Because  the  Commission  desires 
to  conserve  time,  to  avoid  imnecessary 
expense,  and  to  limit  the  service  of 
statements  in  this  proceeding  to  per¬ 
sons  who  intend  actively  to  partici¬ 
pate,  each  notice  of  intent  to  partici¬ 
pate  shall  include  a  detailed  statement 
of  (1)  whether  the  person’s  interest 
extends  merely  to  receiving  Commis¬ 
sion  releases  in  this  proceeding;  (2) 
whether  the  person  wishes  to  partici¬ 
pate  by  filing  and  receiving  state¬ 
ments,  (3)  whether,  if  the  person  de¬ 
sires  to  file  statements,  his  interests 
can  be  consolidated  with  those  of 
other  persons  by  the  filing  of  joint 
statements;  and  (4)  any  other  perti¬ 
nent  information  to  aid  in  limiting  the 
service  list  to  be  issued  in  this  proceed¬ 
ing.  ’The  Commission  will  prepare  and 
make  available,  to  all  persons  submit¬ 
ting  notices  of  intent  to  participate,  a 
service  list  which  will  contain  the 
names  and  addresses  of  all  persons 
participating  in  this  proceeding. 

Evidentiary  statements  of  the  par¬ 
ties  are  due  on  or  before  the  dates  set 
forth  in  the  preamble  to  this  notice. 
An  original  and  15  copies  (if  possible) 
of  each  statement  shall  be  filed  with 


the  Commission,  and  one  copy  shall  be 
served  upon  each  person  on  the  serv¬ 
ice  list.  In  at  least  two  of  the  copies  of 
responsdents’  filed  statements,  the 
data  for  each  individual  railroad 
should  be  separately  boimd,  for  the 
convenience  of  staff  analysts. 

Section  1109.(b)(8)  provides  that  de¬ 
partures  from  the  evidentiary  require¬ 
ments  and  procedural  schedule  of  the 
regulation  may  be  authorized  where 
warranted.  Because  of  special  circum¬ 
stances  applicable  to  this  initial  reve¬ 
nue  adequacy  proceeding,  the  proce¬ 
dural  schedule  set  .forth  in  the  pream¬ 
ble  to  this  notice  will  be  observed  in 
lieu  of  the  one  described  in  the  regula¬ 
tions.  If  a  party  believes  that  a  devi¬ 
ation  from  evidentiary  requirement  of 
the  regulation  is  necessary  in  order  to 
achieve  substantial  overall  compliance 
within  the  time  available,  the  devi¬ 
ation  should  be  described  in  the 
party’s  evidentiary  statement  and  the 
reason  for  it  explained. 

Copies  of  this  notice  and  of  the  con¬ 
current  decision  and  notice  of  amend¬ 
ed  rule  in  Ex  Parte  No.  338  ‘  shall  be 
available  to  the  public  at  the  Office  of 
the  Secretary,  and  both  notices  shall 
be  published  in  the  Federal  Register. 
A  press  release  describing  this  matter 
shall  be  issued. 

Issued  at  Washington,  D.C.,  June  6, 
1978. 

By  the  Commission,  Chairman 
O’Neal,  Vice  Chairman  Christian, 
Commissioners  Murphy,  Brown,  Staf¬ 
ford,  Gresham,  and  Clapp. 

H.  G.  Homme,  Jr., 
Acting  Secretary. 

[FR  Doc.  78-16209  Filed  6-8-78;  11:34  am] 


‘See  FR  Doc.  78-16257  published  as  the 
first  document  in  this  separate  part. 
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